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The cover of the July 9 & 16 New Yorker seemly told the whole story. It featured a
cartoon version of President Barack Obama dressed in physician’s garb and
smilingly broadly. What was the reason for the president’s joy? The Supreme Court
had recently—and by most accounts unexpectedly—upheld the Affordable Care Act
of 2011. With their decision, the justices had affirmed the constitutionality of the
most significant piece of legislation passed by a Democratic Congress and signed by
a Democratic president since the 1960s. In an era defined by political polarization,
the Court—filled with five conservative justices appointed by Republican presidents
and four liberal justices appointed by Democratic presidents—had failed to fulfill its
expected role as denier of this historic Democratic accomplishment. Put another
way, there would not be another Bush v. Gore, a ruling widely denounced as one
reached on ideological rather than doctrinal grounds. But, of course, only one
justice had veered off his ideological course in the health care case. In what
apparently was a very difficult decision for him, Chief Justice joined his four most
liberal colleagues in reaching a ruling that upset conservatives across the land. But
what does this single decision tell us about the Court’s role in the exacerbation or
mollification of political polarization in the United States? In this chapter, I consider
this question specifically and more broadly with regard to the role judicial decisions
have played in shaping the debate over the deeply divisive social issues that so often
consume a great deal of attention during campaign season.
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